International criminal justice, and in particular the icc, has been overburdened by the unrestrained idealism underlying the ambitions inscribed in its fundaments. However, the resulting acts of legal development have not been without value. On the contrary, it is only when idealism sharpens our view on reality that progress can be achieved. Striving to gradually strengthen international criminal justice is therefore worthwhile. Our best bet is to seek to understand where shortcomings in the existing system are grist to the mill for cynicism and to look for opportunities to make international criminal justice more credible in the eyes of victim populations. The question of how much criminal justice the world can afford is the wrong question to ask. Rather, we should be asking whether the international community, if it is still concerned about establishing trust and peace among nations, can afford to do away with international criminal justice.
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HIRSCH Ballin and crimes against humanity, justice is better than revenge, forgetting or an amnesty.1 Cassese has since died, while another protagonist of international criminal justice, M. Cherif Bassiouni, passed away in the summer of 2017. The question discussed here may also, therefore, serve as a wake-up call for younger generations to avoid a situation in which growing cynicism about the international rule of law and international human rights, and diminishing support for multilateralism, undermine the project of international criminal justice, which is still in a sensitive initial phase of life.
An assessment of the value of international criminal justice can the world afford?' concerns international criminal justice in general, which is at present delivered by the International Criminal Court (icc), with an open, comprehensive task, and by a patchwork of hybrid and other specialized tribunals.2 There are various angles from which international criminal justice can be assessed, including its costs, the efficiency of the icc's operations and its effects within societies which were torn apart by internal warfare and horrendous crimes. However, the starting point for any assessment here is whether or not criminal justice should be an integral part of the international legal order.
The idea of international criminal justice as an element of the international legal order is relatively new, and in any event does not pre-date the first steps in the process of redefining international law as no longer being exclusively dependent on the consent of each international sovereign subject. At first, the idea of trying war criminals and perpetrators of crimes against humanity was seen -also in the minds of international actors -as confirmation that they had fought and won a just war. After the First World War, for example, it was planned to put the deposed Kaiser Wilhelm ii and 900 others on trial3 (these efforts were abandoned when the Netherlands refused to extradite the former Kaiser, while the other indictments were transferred to a German court, which ultimately tried twelve individuals, half of whom were acquitted). After the Second World War, too, trials were held in Nuremberg and Tokyo, this time with much more force, and based on irresistibly justifying evidence. Nevertheless, the idea of criminal justice as a permanent component of the international legal structure is still relatively recent. Since its beginnings in 1993, the Netherlands has been involved in promoting international criminal justice and the idea of accepting rules designed to put an end to impunity and to oblige states to try or extradite even high-ranking suspects were responsible for by establishing international tribunals and courts.4 But even though it culminated in the acceptance of the Rome Statute of the icc, the movement towards international criminal justice was not a one-way street. Instead, there were complications along the way, such as the uk Minister of Justice's undermining of the House of Lords' ruling in the Pinochet case, and the highest court in the Netherlands' interpretation of the non-retroactivity principle in the Bouterse case, such that it covered not only the requirement for punishability at the time the crime was committed, but also the jurisdiction.5 According to Kai Ambos, with whom I concur, this latter view is inconsistent with the idea behind the nullum crimen principle.6 The most important setback, however, was of a political nature because although the United States, China and the Russian Federation accepted the establishment of the International Criminal Tribunal for the former Yugoslavia (icty) and the International Criminal Tribunal for Rwanda (ictr), they were reluctant to accept the icc as a body where their own service personnel and even leaders could face prosecution. Since then, feelings of living in a hostile world have dominated politics in both the United States and Russia.
Here we are confronted with a fundamental problem: the fostering of trust among people and nations requires institutions to be built on foundations that are themselves based on an intuitive trust. Imbalances of power and -in the case of terrorism -the weaponizing of existential fears undermine the conditions needed to create trust-promoting institutions. Although international terrorism has been an additional reason for reinforcement of international cooperation in law enforcement, populist responses dismiss the importance 204 HIRSCH Ballin of international cooperation and suggest that only strong nation-states can effectively respond to these threats. Diminishing support for international criminal justice is also part of an increasingly sceptical -if not cynical -approach to human rights and international enforcement of human rights. Under the influence of the 'clash of civilizations' ideology, the protection of human rights is arrogantly claimed as an achievement of 'the West' not accepted by and, therefore, not suitable to be exported to other parts of the world. This attitude contradicts the very purpose and nature of human rights.
This does not mean, however, that international criminal justice is succumbing to enfeeblement within twenty years after its initial success. Institutions can be sufficiently resilient to overcome downward political conjunctures. The icc and the various specialized tribunals have so far managed to do precisely that. They administer justice, and each judgment they issue is tremendously important for the individuals and groups involved in the history of the case. Apparent political expediency should not distract from the importance of these facts.
It is above all, however, the changed international political climate that is turning the cards against international criminal justice. Encouraged by the bias of targeted political communications, many political leaders are preferring to 'stand up for their own people' and are now more interested in defeating their enemies and destroying the latter's power bases than in achieving justice for victims in a sophisticated judicial process. To the extent that these leaders are interested in peaceful settlement, their interest is often more in the results of negotiations than in justice being seen to be done. That explains why African leaders, while sincerely striving for peace in Sudan, opposed the arrest of President Bashir that was intended to result in his being tried before the icc. Article 27 of the Rome Statute states that 'official capacity as a Head of State or Government, a member of a Government or parliament, an elected representative or a government official shall in no case exempt a person from criminal responsibility under this Statute' . Under Security Council (sc) Resolution 1593,7 which referred the situation in Darfur to the icc, Sudan is theoretically obliged to arrest its own president. However, Article 98 appears to confirm that other states have to respect President Bashir's immunity as a head of state.8 Meanwhile, Article 16 of the Rome Statute allows an investigation or prosecution to be deferred in the interest of conflict resolution:
No investigation or prosecution may be commenced or proceeded with under this Statute for a period of 12 months after the Security Council, in a resolution adopted under Chapter vii of the Charter of the United Nations, has requested the Court to that effect; that request may be renewed by the Council under the same conditions.9
This indictment of an acting head of state, which some considered to be bizarre, together with the feeling that African situations were disproportionately often the object of investigations and prosecutions, provoked some African countries to renounce their membership of the state parties to the Rome Statute.10 The contention that targeting African situations reflected post-colonial prejudices was especially harmful;11 the most convincing counterargument is that complaints from African victims were -as, indeed, they should be -precisely the reason why the Court became involved in the first place.
A Mission Impossible?
It is now time to consider how best to reverse the negative trend in political support for international criminal justice. Is a different approach possible? But before discussing this question, we should ask ourselves whether the expectations at the time the Court was established went beyond what it could reasonably hope to achieve. My view is that the enormous ambitions expressed at the launch and presenting of the icc go at least some way to explaining the crisis it currently finds itself in. Three elements can be identified in this respect. 
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But while, if taken together, these elements may suggest disillusionment, they should not necessarily be seen as the end of the story:
The icc was established with a grandiose ambition. In other words, according to the preamble to the Rome Statute, the Court's ambition is to put an end to impunity for the perpetrators of the most serious crimes of concern to the international community. Article 5 distinguishes four such crimes:
1. The crime of genocide; 2. Crimes against humanity; 3. War crimes; 4. The crime of aggression.
Given the wide definitions of these crimes in the Rome Statute, and the many armed conflicts and examples of systematic repression in the world, tens of thousands of suspects could qualify to be tried either by domestic courts or, "complementary to national criminal jurisdictions" (Article 1 of the Rome Statute), by the icc or specialized tribunals. Some news reports made headlines by stating that more than $900m had been spent on the icc by the time the first suspect (Thomas Lubanga from Congo) was convicted.12 At the same time, however, it was rightly observed that:
The icc budget has to pay for staff salaries, building rental, global travel, intensive investigations in often hostile terrain, translators, for the defence teams, for legal aid for defendants and victims and so on. The court registry -the administrative heart of the tribunal -pays most of these bills, which explains why it takes up around half of the budget. So the impression, on paper, that the bureaucrats are getting a disproportionate slice of the cake, is misleading.13
Actually, both sides of the above equation miss the point: the icc is not designed to try large groups of people, and the apparent majesty of its premises and equipment is largely explained by the complex nature of state-of-the-art criminal proceedings. If measured against the standard of putting an end international criminal law review 19 (2019) 201-213
International Criminal Justice to (or at least approaching the end of) impunity, the icc cannot be seen as having succeeded. Moreover, other grave injustices, such as crimes of corruption relating to international terrorism,14 or the displacement and undermining of vulnerable populations' living conditions,15 do not fall within the icc's competence.
The quantitative disappointment felt is thus a consequence of the overreaching ambitions vested in the icc, and this disappointment is aggravated by an understandable feeling among victims and their communities that some bad people have got away with the benefit of the doubt. This, however, is characteristic of conscientious criminal judgments and of punishment that can hardly be seen as retribution for the often inconceivable nature of atrocities committed. In that sense, there is an unavoidable mismatch between the law and the crime, a subject raised by David Luban when reflecting on Hannah Arendt's account of the Eichmann trial.16
The establishment of the icc was part of the hope felt in the late-twentieth century that it would be possible to establish a worldwide rule of law and gradually constitutionalizing international law. According to Erika de Wet, 'The constitutionalization of the international legal order through the recognition of a human-rights-based hierarchy … is first and foremost a European phenomenon, the broader impact of which is still uncertain' .17 International human rights treaties containing mechanisms for oversight, also at the request of individuals and collectivities, appeared to emulate global law enforcement, whereas the 'duty to protect' justified replacing oppressive regimes by democracies with international support, and 'preferably' with a mandate from the sc. International criminal justice appeared in this way to have become a new cornerstone of 'governing the world' . The re-emergence of power politics and the rise of inward-oriented politics have since, however, thwarted these ambitions. 'The idea of governing the world is becoming yesterday's dream' .18 A certain tension between hegemony in international relations and the constitutionalization of international law is unavoidable and bearable within certain limits of self-restraint.19 Yet in recent years, diminishing support for multilateralismresulting from populist, 'own nation first' politics -has further reduced the opportunities for international criminal justice to serve as the watchdog of the international rule of law.
In accordance with the notions of international rule of law, the icc and its judges are expected to act independently (Articles 40 and 42). This expectation contrasts sharply with the dynamics of international power-broking in and around the sc and summits. The independence of the icc and its judges is, of course, essential, and also means they can remain outside the gravitational fields that define their 'elbow room' . Although this is in principle the same as in domestic constitutional systems, national judiciaries usually have a base of socially and culturally founded authority, if necessary against political powers. As a result, the deterrent effect of international criminal justice -as we can see every day in several parts of Africa, in Syria and in Myanmar -has fallen sharply below the expectation voiced in the preamble to the Rome Statute that international criminal justice would 'contribute to the prevention of such crimes' . This situation has been aggravated by differences in constitutional and political cultures.
3
Redefined Expectations
The conclusion of the above observations must surely be that international criminal justice, and in particular the icc, has been overburdened by the unrestrained idealism underlying the ambitions inscribed in its fundaments. that supported the establishment of the Court, that enthusiasm has been seen to provide an insufficient basis, with the ratification of the Statute being unable to change the underlying realities. It is a typical legal drafters' fallacy to think that as soon as expectations are carved into normative stone, reality will follow suit. In the case, however, of international criminal justice, even more so than in established constitutional and legal forms of life, legal normativity and social reality interact at a much slower pace than decision-makers anticipate.
That does not mean that these acts of legal development are without value. On the contrary, it is only when idealism sharpens our view on reality that progress can be achieved. In this way, striving to gradually strengthen international criminal justice is worthwhile. However, ambitious idealism has to stay close to the varieties of societal life, which are mainly an unorganized, autonomous process. While public institutions are certainly important in this context, they should not feel they need to be in full control: rather, they must be available wherever trust is broken and has to be restored. Gradual progress towards more effective protection of human rights is a desirable development, albeit one with ups and downs, backlashes, and moments of progress. This is where the availability of institutions for international criminal justice can play a role, especially in situations where people are seeking to restore a civilized order. Citizens in formerly fragile states can benefit from legal protection through acknowledgement of their rights as citizens. But encouraging a culture of the rule of law is not enough. Think, for instance, of the ordeal of the 800,000 Rohingya people who have fled from their home country that does not recognize their citizenship. Although the icc has not yet been asked to deal with this situation, it could be another possible case to be submitted to the Court. Refugees are often fleeing violence that amounts to crimes in the sense of the Rome Statute. Under the Sustainable Development Goals (sdgs), setting up reliable rule-of-law institutions can be part of the process of investing in development. un Secretary-General António Guterres recently said that safe migration cannot be limited to the global elite and stressed the need to do more to respond to the challenges of migration. Refugees, internally displaced people and migrants are not the problem; the problem lies in conflict, persecution and hopeless poverty.21
There are many more situations in which the Court would be an appropriate complementary mechanism, without overstepping its capacities. 'Postconflict situations' are often characterized by high numbers of people having been victimized in an unrestricted internal war. While such situations require 210 HIRSCH Ballin the restoration of justice, they usually lack judicial institutions with sufficient capacities and authority among population groups that have been set against each other.22
And much more has still to be done. At an early stage, the international courts and tribunals recognized the importance of protecting victims against permanent victimization, and the need to assist them in their role as witnesses. For many years, this subject has been one of the Dutch priorities in researchespecially at Intervict (Tilburg University's Institute for Victimology) -and also in practice, through the extra contributions made available to assist witnesses. The effects of hearing victims as witnesses go far beyond a specific prosecution in contributing to the recognition of deprived population groups' suffering. In this way, the multiplier effect of prosecutions means that even if the number of criminal cases at the icc remains limited, the fact that these prosecutions have taken place can still be very important in the eyes of affected population groups.
It is consequently important to adapt the law enforcement methods of international criminal justice in such a way that more and more perpetrators of crimes against humanity are forced to face judges. That is not the same as establishing an overarching international criminal justice system in The Haguethe institutional interpretation of complementarity. There is no need to revise the Rome Statute at this point, but the political acceptance and support with respect to a situation-based, functional complementarity needs to be strengthened, for good reason. In this vein, local methods of reconciliation, like those applied in South Africa and Rwanda, are supplemented by the judicial processes that only an international court can provide.
Conclusion
Our best approach is to seek to understand where shortcomings in the existing system arouse cynicism and to look for opportunities to make international criminal justice more credible in the eyes of victim populations. and seemingly comfortable detention conditions could alienate people from international criminal justice. The value of hybrid courts and tribunals is partly to be found in the balance they manage to achieve between the extremes of remoteness from and involvement in underlying tensions. Notwithstanding the 'harsh reality' with which the icc has been confronted,23 I agree with Armin von Bogdandy and Ingo Venzke,24 who believe that the fact that so many states have endorsed international adjudication can -and must -be seen as a confirmation of democratic values. The politically legitimate establishment of independent international courts demonstrates trust in the basic values of democracies abiding by the law, including human rights law. Therefore, what we can expect from honest international adjudication, including international criminal justice, is, in the first place, a highly visible confirmation of these values.
The importance of the courts and tribunals for international criminal justice must be seen firstly in their availability. Wherever post-conflict situations or situations in which the rule of law is being restored can benefit from processes in which justice can be done (and be seen to be done), the parties involved in the transition or the sc should have the opportunity to avail themselves of these judicial bodies' organization and expertise. And that, in turn, is also the most important argument for having the icc as a court standing ready.
There are also highly practical reasons for ensuring these institutions' availability. Perpetrators who flee the country where they committed the crimes cannot always be extradited to their country of origin. In these cases, an international, hybrid or foreign criminal court has to step in. And sometimes it is more acceptable for both sides in a contested post-war situation to have an impartial international court dealing with the crimes committed. With respect to certain crimes, especially those directed against women, such as where rape is used as a method of warfare, disrespectful local attitudes adversely impact on the ability of local courts to handle these cases. In such cases, international courts are consequently better positioned to do justice.
The rights of women and children are part of the international human rights framework and are intended to protect the most vulnerable members of many societies. International human rights protection must not fade away as a side-effect of neglected enforcement. Indeed, international criminal justice is an indispensable part of human rights since other enforcement mechanisms, such as judiciaries and oversight committees, are effective only within the context of more or less orderly constitutional settings.25 More generally, the victims' perspective26 requires an effective complementarity of 'local' and international prosecutions. 27 Here, the innovative approaches in the practice of the icc may serve to encourage the introduction of adequate procedures for victim participation in hybrid and national jurisdictions. 28 For the reasons outlined above, any further loss of momentum in international criminal justice would represent a dramatic setback in the development of the international rule of law. That does not mean that everything in its current modus operandi should remain unchanged. Reviewing the procedures for hearing witnesses and bringing them more in line with the continental or civil law approach rather than the common law approach could, for example, be helpful.29 Given that impunity is a lasting burden for societies, victims and their relatives, peace and reconciliation require justice to be seen to be done. But sufficient consensus on the need to prosecute is also needed. Referral by a certain number of states could therefore serve as an alternative starting point. While referrals by the sc are often a desirable and more workable starting point than the prosecutor's own initiative, being exclusively dependent on the sc would place each of the permanent members, including the most powerful nations, in an undesirable gatekeepers' position. An acceptable alternative would be to grant the sc the right to halt proceedings at the icc in the interests
